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(Pa.) 104, II W. N. C. (Pa.) 391; Tyler on Fixtures, 402; Bronson on 
Fixtures, 258; 13 Am. & Eng. Encyc. of Law, 666 (2d ed.). There seem to 
be very few adjudications as to whether or not window screens, when 
attached to a house, are personalty or fixtures. As between mortgagor and 
mortgagee, they have been held to be personalty. Hall v. Law Guar. & Trust 
Soc, 22 Wash. 305, 60 Pac. 643 ; Bronson on Fixtures, 297. 

Tort — Death by Wrongful Act — Imputable Negligence. — An infant two 
and a half years old wandered off without knowledge of his parents, and was 
so injured by defendant's train that he died. In this action for damages for 
the alleged wrongful death of the child, brought by a parent as administrator, 
Held, that the parent's contributory negligence is available as a defense. 
Davis v. Sea Board Air Line Ry. (1904), — N. C. — , 48 S. E. Rep. 591. 

This action was brought under Code § 1498, giving a right of action for 
wrongful death. The real point in the case was whether the negligence of 
the parents would be imputed to the child. It cannot be so imputed in an 
action in behalf of the infant. Bottoms v. R, R., 114 N. C. 699, 19 S. E. 730, 
25 L. R. A. 784. See i Michigan Law Review, p. 233, 2 Id., p. 735. The 
different rule laid down in Hart-field v. Roper, 21 Wendell 615, 34 Amer. Dec. 
273, and often referred to as the New York rule, is rejected by a majority 
of the states. Newman v. R. R., 52 N. J. Law 446, 19 Atlantic 1102, 8 L. R. 
A. 842; Robinson v. Cone, 22 Vt. 213, 54 Amer. Dec. 67; Beach Con. Neg., 
§ 42 ; Bishop, Non-Contract Law, § 582. But the contributory negligence of 
the parent may be pleaded when the parent is bringing the action as a ben- 
eficiary. Westerberg v. R. R., 142 Pa. 471, 21 Atlantic 878, 24 Am. St. Rep. 
510; R. R. V. Wilcox, 138 111. 370, 27 N. E. 899, 21 L. R. A. 76; Tiffany, 
Death by Wrongful Act, § 69 ; Beach Con. Neg., § 44 ; Wolf v. R. R., 55 
Ohio. St. 530, 45 N. E. 708, 36 L. R. A. 812. And except in Iowa, Louisiana 
and Virginia, such negligence is a defense though the action be brought by an 
administrator, if the negligent parent is the real beneficiary. But in these 
three states the damages arising from wrongful death survive and become a 
part of the estate of the deceased. Wymore v. Mahaska Co., 78 la. 396, 16 
Am. St. Rep. 449; ]V. <&■ W. R. R. v. Groseclose's Adm'r., 88 Va. 267, 13 S. E. 
454; WesterHeld v. Levi Bros., 43 La. Ann. 66. The court refers in passing 
to a question which might arise where one parent is guilty of contributory 
negligence and the other is not. Few courts seem to have passed upon the 
point, but in two states, at least, it has been decided that the contributory 
negligence of one beneficiary will not defeat the action of others who were 
not negligent. Wolfe v. R. R., 55 Ohio St. 517, 45 N. E. 708 ; R. R. v. Gravitt, 
93 Ga. 369, 26 L. R. A. 553. Both of these actions were brought under stat- 
utes. The contrary opinion would rest upon the theory of "identity" or 
agency, which is not generally accepted. 

Wills — Condition Against Contest. — Where a will contained a bequest, 
in trust for a son of testatrix, and provided for the forfeiture of any ben- 
eficiary's share who should contest the will, such share to be given over to 
other specified persons and the son instituted an unsuccessful contest. Held, 
(two justices dissenting) that since there was probable cause for contesting 
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the will, the forfeiture clause will not operate. In re Friend's Estate (1904), 
— Pa. St. — , 58 Atl. Rep. 853. 

While the law upon the subject of such forfeiture clauses is in a very 
unsettled condition, the principal case does not seem to accord with the 
weight of authority. The rule is quite well established in England that in 
the case of bequests of personal property, a forfeiture clause, if there is no 
gift over, is merely in terrorem, and void, but if there is a gift over to speci- 
fied persons, the forfeiture clause will be upheld. In the case of devises of 
realty the forfeiture clause will be upheld without a gift over. Cooke v. 
Turner, 14 Simons 218, 493; 2 Jarman on Wills, 6th ed., * p. 902; Red- 
FiELD ON Wills, * 298. The American cases present a great diversity of 
judicial opinion, some enforcing the forfeiture regardless of a gift over and 
with no distinction between real and personal property. Bradford v. Brad- 
ford, 19 Ohio St. S46, 2 Am. Rep. 419 ; Thompson v. Gaut, 82 Tenn. 310. Such 
cases maintain the position, also upheld by the English courts, that no ques- 
tion of public policy is involved. Other cases express the opinion, without 
directly so deciding, however, that all such clauses of forfeiture are void as 
against the policy or liberty of the law. Mallet v. Smith, 6 Rich. Eq. (S. C.) 
12, 60 Am.'Dec. 107. Probably the weight of American authority tends in the 
direction of the English rule. Smithsonian Institution v. Meech, 169 U. S. 
398, 18 Sup. Ct. Rep. 396; Chew's Appeal, 45 Pa. St. 228; Hoit v. Hoit, 42 
N. J. Eq. 388, 7 Atl. Rep. 856, 59 Am. Rep. 43; Underhill on Wills, § 5x1 ; 
Rood on Wills, §§ 615-622. 

Wills — Discretionary Trusts. — Where a testatrix devised property in 
terms to her children and in another clause of her will provided that trustees 
should, for a term of years, control the same estate, and care for the educa- 
tion and comfort of the children according to their needs. Held, that the dis- 
cretionary power granted to the trustees was not so broad but that an equity 
court will recognize and enforce the trust. In re Reith's Estate (1904), — 
Cal. — , 77 Pac. Rep. 942. 

Where the discretionary power granted to the trustees is absolute and 
uncontrollable in its nature, the trust will fail. Biddies v. Biddies, 16 Simons 
i; Thorp V. Owen, 2 Hare 608; Estate of Sanford, 136 Cal. 97; Spiers v. 
Roberts et al., 73 Mich. 666, 41 N. W. Rep. 841 ; Howze v. Barber et al., 29 
S. C. 466, 7 S. E. Rep. 817. But equity courts will, whenever they deem it 
possible, even where the terms are absolute, construe the will as granting a 
reasonable discretion only which is subject to legal control. Colton v. Colt on, 
127 U. S. 300, 8 Sup. Ct. Rep. 1164, 32 L. Ed. 138; McDonald v. McDonald, 92 
Ala. 537; Jones v. Newell, 78 Hun (N. Y.) 290. A mere statement of the 
motive for making the gift is insufficient; the testator's intention to direct 
the trustee to exercise his discretion should appear. 28 Am. & Eng. Enc. 
Law, 914; 2 Redfield on Wills, * p. 421 ; i Jarman on Wills, 6th ed., 369 
et seq. The courts are generally in harmony as to the principles of law 
involved, but differ widely in their application to particular cases. The cri- 
terion is the enforcement of the testator's true intent. The principal case is 
undoubtedly successful in this, and in accord with the current of authority. 



